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Section 1 Introduction

1.1 Introduction and Overview

The provision of protective services to adults presents considerations and challenges
for the Adult Protective Services (APS) worker that is unique to this population. While
the Department of Health and Human Resources (DHHR) is mandated by state law
to assure the protection of vulnerable and incapacitated adults and facility residents,
it is important to assure that the individual's rights, as guaranteed under the
Fourteenth Amendment of the United States Constitution, and the West Virginia
Constitution, are not infringed upon unnecessarily. A client who has decision-making
capacity, therefore, has the option of accepting or refusing certain intervention and
services when offered. This right to refuse mainly relates to the case management
component of APS and other supportive services. If it is clearly determined the client
has mental capacity, does not reside in a facility and requests the alleged perpetrator
not be interviewed, the worker will need to staff this with their supervisor to determine
if an incomplete assessment may be appropriate.

Because of these varied and complex considerations, it is vital that the DHHR be able
to proceed in a timely manner but also with sensitivity, understanding, and knowledge
when intervening with adults. Whenever the DHHR becomes involved, the intervention
provided must be the least restrictive alternative and be appropriate to meet the needs
of the individual while assuring the highest degree of autonomy and self-determination
possible. Meeting all these requirements frequently calls for maintaining a delicate and
skillful balance by the APS worker.

1.1.1 Client’s Consent
In general, the client's consent must be obtained before services are provided.
However, there are times in which consent cannot be obtained; such as when the
clientis:
e in an emergency situation, appears to be incapacitated, and is unwilling to
remove themselves from danger; or
e in an emergency situation, appears to be incapacitated, and is unwilling to be
removed by others.

If the APS worker is unable to reduce the resistance in any of these situations, it may
be necessary to pursue legal action in order to provide needed intervention.

A reasonable attempt will be made to accommodate individuals with disabilities to
ensure effective communication. Services for individuals with hearing, vision or
speech impairments will be arranged and provided. If further assistance is needed,
the worker will contact the local Division of Rehabilitation, as well as the West Virginia
Commission for Deaf and Hard of Hearing at 304-558-1675, or TTY toll free at 1-866-
461-3578.

Culturally competent practice is ensured by recognizing, respecting and responding
to the culturally defined needs of individuals that we serve. If someone is in need of
an interpreter, the APS worker must contact Interpreters Unlimited, Inc. at 877-625-
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6482 and supply the following information: WV Department of Health and Human
Resources, Bureau for Children and Families, the APS worker's name requesting
interpreter services, and an access code. In order to receive an access code, the
APS worker must first contact the appropriate Bureau’s representative or DHHR
Purchasing. If an interpreter is used, it is advisable to obtain a signed Confidentiality
Statement. The APS worker will stress to the interpreter that confidentially must be
discussed with this individual, reminding them that all information is confidential and
must not be shared with anyone.

1.2 Statutory Basis

1.2.1 Mandates
West Virginia Code 89-6-2 establishes the following mandates for the DHHR:

e There is hereby established and continued within the DHHR the system of APS
heretofore existing;

e The secretary shall propose rules for legislative approval in accordance with
the provisions of article three, chapter twenty-nine-a of this code regarding the
organization and duties of the APS system and the procedures to be used by
the department to effectuate the purposes of this article. The rules may be
amended and supplemented from time to time;

e The secretary shall design and arrange such rules to attain, or move toward
the attainment, of the following goals to the extent that the secretary believes
feasible under the provisions of this article within the state appropriations and
other funds available:

o Assisting adults who are abused, neglected, financial exploited, or
incapacitated in achieving or maintaining self-sufficiency and self-
support and preventing, reducing and eliminating their dependency on
the state;

o Preventing, reducing and eliminating neglect, abuse, and financial
exploitation of adults who are unable to protect their own interests;

o Preventing and reducing institutional care of adults by providing less
intensive forms of care, preferably in the home;

o Referring and admitting abused, neglected, financially exploited, or
incapacitated adults to institutional care only where other available
services are inappropriate;

o Providing services and monitoring to adults in institutions designed to
assist adults in returning to community settings;

o Preventing, reducing and eliminating the exploitation of incapacitated
adults and facility residents through the joint efforts of the various
agencies of the DHHR, the APS system, the state and regional long-
term care ombudsmen, administrators of nursing homes or other
residential facilities and county prosecutors;

o Preventing, reducing and eliminating abuse, neglect, and financial
exploitation of residents in nursing homes or facilities; and

o Coordinating investigation activities for complaints of abuse, neglect,
and financial exploitation of incapacitated adults and facility residents
among the various agencies of the DHHR, the APS system, the state
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and regional long-term care ombudsmen, administrators of nursing
homes or other residential facilities, county prosecutors, if necessary,
and other state or federal agencies or officials, as appropriate;
No APS worker may be held personally liable for any professional decision or
action thereupon arrived at in the performance of his or her official duties as
set forth in this section or agency rules promulgated thereupon: Provided, That
nothing in this subsection protects any APS worker from any liability arising
from the operation of a motor vehicle or for any loss caused by gross
negligence, willful and wanton misconduct or intentional misconduct;
The rules proposed by the secretary shall provide for the means by which the
DHHR shall cooperate with federal, state and other agencies to fulfill the
objectives of the system of APS.
West Virginia Code 844A-1-8 does not permit DHHR to serve as conservator
or a representative payee for a client. If the court appoints DHHR as
conservator, a petition must be filed to name the Sheriff in the appropriate

county as conservator, in consultation with the APS Legal Counsel.

1.3 Definitions
1.3.1 Legal Definitions

Definitions West Virginia
Code

Abuse: The infliction or threat to inflict physical pain or injury on or the 89-6-1
imprisonment of any incapacitated adult or facility resident.

Adult Protective Services Agency: any public or nonprofit private agency, 89-6-1
corporation, board or organization furnishing protective services to adults.

Caregiver: A person or entity who cares for or shares in the responsibility for 89-6-1
the care of an incapacitated adult on a full-time or temporary basis,

regardless of whether such person or entity has been designated as a

guardian or custodian of the incapacitated adult by any contract, agreement

or legal procedures. Caregiver includes health care providers, family

members, and any person who otherwise voluntarily accepts a supervisory

role towards any incapacitated adult.

Elder: a person who is sixty-five (65) years or older. 861-2-29b
Emergency or Emergency Situation: A situation or set of circumstances §9-6-1
which presents a substantial and immediate risk of death or serious injury to

an incapacitated adult.

Facility or Nursing Home: Any institution, residence, intermediate care 89-6-1
facility for individuals with an intellectual disability, care home or any other

adult residential facility, or any part or unit thereof, that is subject to the
Revised May 2018 7
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provisions of West Virginia Code 816-5C-1 et seq., 816-5D-1 et seq., 816-
5E-1 et seq., or 816-5H-1 et seq.

Facility Resident: an individual living in a nursing home or other facility, as
that term is defined in subdivision (7) of this section.

§9-6-1

Domestic Violence: The occurrence of one or more of the following acts
between family or household members: (1) attempting to cause or
intentionally, knowingly or recklessly causing physical harm to another with
or without dangerous or deadly weapons; (2) placing another in reasonable
apprehension of physical harm; (3) creating fear of physical harm by
harassment, psychological abuse or threatening acts; (4) committing either
sexual assault or sexual abuse as those terms are defined in articles eight-b
and eight-d, chapter sixty-one of this code; and (5) holding, confining,
detaining or abducting another person against that person’s will.

§48-27-202

Emancipated Minor: A child over the age of sixteen (16) who has been
emancipated by 1) order of the court, pursuant to a proceeding outlined in
West Virginia Code 849-4-115(a) based on a determination that the child can
provide for his or her physical and financial well-being and has the ability to
make decisions for himself or herself;, or 2) marriage of the child. An
emancipated minor has all the privileges, rights and duties of an adult
including the right to contract, except that the child remains a child as defined
for the purposes of West Virginia Code §49-2-1001 et seq. and 849-4-701 et
seq.

8§49-4-115

Family or Household Member: Current or former spouses, persons living
as spouses, persons who formerly resided as spouses, parents, children and
stepchildren, current or former sexual or intimate partners, other persons
related by blood or marriage, persons who are presently or in the past have
resided or cohabitated together or a person with whom the victim has a child
in common.

848-27-204

Incapacitated Adult: Any person, who by reason of physical, mental or other
infirmity, is unable to physically carry on the daily activities of life necessary
to sustaining life and reasonable health.

Financial Exploitation: the intentional misappropriation or misuse of funds
or assets of an incapacitated adult or facility resident, but does not apply to
a transaction or disposition of funds or assets where a person made a good
faith effort to assist the incapacitated adult or facility resident with the
management of his or her money or other things of value;

Revised May 2018



http://code.wvlegislature.gov/9-6-1/
http://code.wvlegislature.gov/48-27-202/
http://code.wvlegislature.gov/49-4-115/
http://code.wvlegislature.gov/48-27-204/
http://code.wvlegislature.gov/9-6-1/
http://code.wvlegislature.gov/9-6-1/
http://code.wvlegislature.gov/9-6-1/

Legal Representative: A person lawfully invested with the power and 89-6-1

charged with the duty of taking care of another person or with managing the
property and rights of another person, including, but not limited to, a guardian,
conservator, medical power of attorney, trustee or other duly appointed
person.

Neglect: The unreasonable failure by a caregiver to provide the care 89-6-1

necessary to assure the physical safety or health of an incapacitated adult;

Regional Long-Term Care Ombudsman: any paid staff of a designated §9-6-

regional long-term care ombudsman program who has obtained appropriate
certification from the Bureau for Senior Services and meets the qualifications
set forth in West Virginia Code 816-5I-7.

Responsible Family Member: A member of a resident’s family who has 89-6-1

undertaken primary responsibility for the care of the resident and who has
established a working relationship with the nursing home or other facility in
which the resident resides. For the purpose of this article, a responsible
family member may include someone other than the resident’s legal
representative.

State Long-Term Care Ombudsman: an individual who meets the §9-6-1

qualifications of West Virginia Code 816-5I-5 and who is employed by the
State Bureau for Senior Services to implement the State Long-term Care
Ombudsman Program.

1.3.2 Operational Definitions
Definitions

Adult Protective Services (APS): Specific intervention activities designed to protect
incapacitated adults or facility residents from abuse, neglect, or financial exploitation
resulting in neglect by others or from self-neglect.

Basic Needs: The essential requirements necessary to sustain life, health and well-
being such as food, clothing, shelter, and necessary medical care.

Centralized Intake (CI): The Centralized Intake Unit is a specialized unit of social
workers and supervisors who are responsible for receiving and screening abuse,
neglect, and financial exploitation referrals, requests to receive services, and
contacting after-hours workers when necessary, as well as other duties. The
Centralized Intake Unit operates twenty-four (24) hours a day, seven (7) days a
week.

Electronic Communication: Any communication sent or received electronically
through one or more computers and/or electronic communication devices, which
includes but is not limited to cell phones, iPads, fax machines, etc.
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FACTS: Acronym for the Family and Children’s Tracking System and is the
automated client information system used by the West Virginia Department of Health
and Human Resources, Bureau for Children and Families.

Fiduciary Duty: A special relation of trust, confidence, or responsibility exists. This
duty legally obligates one entity/individual to act in the best interest of another and
abide by the client’'s expressed wishes if possible. A guardian, conservator, Power
of Attorney, etc. has a fiduciary relationship to a protected person.

Imminent Danger: Circumstances exist which indicate the threat of death or serious
physical injury.

Preventative Adult Protective Services (PAPS): A range of supportive services
provided to incapacitated adults or facility residents where the threat of harm exists,
and without intervention, it is likely that abuse, neglect, or financial exploitation will
result.

Self-Neglect: The inability of an incapacitated adult to meet his/her own basic needs
of daily living due to mental or physical incapacity.

Sexual Abuse: The coercion of an incapacitated adult or facility resident into having
sexual contact with the perpetrator or another person with the incapacitated adult. A
caregiver of the incapacitated person or facility resident must be involved either
directly (i.e. as the perpetrator or sexual partner) or indirectly (by allowing or enabling
the conditions which result in the sexual coercion).

Social Isolation: Controlling (denying, limiting, coercing) visits and/or conversations
with friends, family and acquaintances; outside involvement; reading; spiritual
beliefs, traditions and events; and access to others (i.e. transportation, phone use,
electronic/assistive communication devices). Using verbal abuse and threats to keep
others away: severing social relationships through manipulative tactics; and limiting
access to friends/family through frequent moves and remote/rural housing.

Subpoena: The process by which a court commands a withess to appear and give
testimony.

Subpoena Duces Tecum: A subpoena that commands the production of specified
evidence in a person's possession.

Substantiation: A determination that an incapacitated adult or facility resident meets
all four (4) of the Adult Protective Services eligibility criteria. The investigation and
documentation of a situation in which an incapacitated adult has been abused,
neglected or financial exploited, or the investigation and documentation of a situation
in which an incapacitated adult is at threat of harm from abuse, neglect, or financial
exploitation.
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Threat of Harm: includes all activities, conditions, and circumstances that are likely
to place the incapacitated adult or facility resident at threat of severe harm of abuse,
neglect, or financial exploitation.

Verbal Abuse: The threat to inflict physical pain or injury on or the imprisonment of
any incapacitated adult or facility resident. The threat to inflict physical pain or injury
includes, but is not limited to, threatening to withhold food, hydration and/or medical
treatment. The threat to imprison includes, but is not limited to, isolation. The verbal
threat(s) must be perceived by the client or others to be real. Non-malicious teasing
does not constitute verbal abuse.

Verification of Allegations: Determination made that addresses the allegations
reported and indicates if the alleged incident occurred or not. The allegation may be
verified that it occurred, but may or may not meet the definition of neglect, abuse or
financial exploitation in order to substantiate. Example: A reporter says an elderly
person has no food in their home. We investigate and can verify no food is in the
home due to the client goes out to eat their meals. We can verify this occurred but
not substantiate it as abuse, neglect or financial exploitation.

Section 2 Intake

2.1 Procedures for Reporting Allegations

West Virginia Code 89-6-11 sets forth the details regarding reporting of abuse,
neglect, financial exploitation, or emergency situations involving an incapacitated
adult or facility resident. Any individual may report known or suspected cases of
abuse, neglect, financial exploitation, or emergency situations involving an
incapacitated adult or resident of a nursing home or residential facility. These reports
shall be made directly to the DHHR'’s Centralized Intake. Reports shall be received
twenty-four (24) hours/day, seven (7) days/week. In addition, if the incapacitated adult
or facility resident is willing and able, they may make a report on their own behalf.

In addition to the general provisions related to reporting of abuse, neglect, financial
exploitation, or an emergency situation involving an incapacitated adult or facility
resident, West Virginia Code §89-6-9 also sets forth requirements related to mandatory
reporting. These include:
¢ Identification of various individuals who are mandatory reporters;
e Statement of requirements regarding immediate reporting by mandatory
reporters;
e Statement of requirement to submit a written report within 48 hours;
e Statement of requirement to use specified reporting form for the purpose of
submission of the required written report;
e Statement of requirement that mandatory reporters distribute copies of the
completed written report to various parties; and,
e Identification of the instances in which the DHHR is required to report
substantiated APS to others such as the prosecuting attorney, law
enforcement, medical examiner, etc.
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2.2 Abrogation of Privileged Communications

West Virginia Code 8§9-6-13 states that privileged status of communications between
husband and wife, and with any person identified as a mandatory reporter in West
Virginia Code 89-6-9, except communications between an attorney and his client, is
abrogated in circumstances involving suspected or known abuse or neglect of an
incapacitated adult or where the incapacitated adult is in a known or suspected
emergency situation. Therefore, in APS cases privileged communications do not apply
between husband and wife, patient and doctor or with any mandated reporter.

2.3 Mandatory Reporting

In addition to the general provisions related to reporting of abuse, neglect, financial
exploitation, or an emergency situation involving an incapacitated adult, West Virginia
Code 89-6-9 also identifies various individuals who are mandatory reporters. This
means that if any of these individuals have reasonable cause to believe or observe
that an incapacitated adult or facility resident is being subjected to or has the potential
to be subjected to abuse, neglect, financial exploitation, or an emergency situation,
they must immediately report the circumstances to the DHHR through Centralized
Intake. The following are identified as mandatory reporters:

Medical professionals;

Dental professionals;

Mental health professionals;

Christian Science practitioners;

Religious healers;

Social service worker (including those employed by the DHHR);

Law enforcement officers;

Humane officers;

State or regional ombudsman; and,

Any employee of a nursing home or other residential facility.

The requirements, set forth in state statute regarding mandatory reporters, apply
without regard to where the alleged victim resides (i.e. own home, the home of another
individual, or an institutional/facility setting). Individuals who are mandated to report
suspected or observed cases of abuse, neglect, financial exploitation, or emergency
situations must follow their initial verbal report to Centralized Intake with a written
report to the local DHHR within forty-eight (48) hours by using the APS Mandatory
Reporting Form, as specified by the DHHR. In addition to submission of this report to
the local DHHR, copies are to be distributed by the mandated reporter to various
parties, dependent on the circumstances of the allegations:

e |If alleged victim is a resident of a nursing home or other residential facility,
submit a report to state or regional ombudsman, Office of Health Facilities
Licensure and Certification (OHFLAC), and facility administrator;

e In case of death of the alleged victim, submit a report to appropriate local
medical examiner or coroner and if abuse or neglect is believed to have been
a contributing factor to the death, report also to law enforcement; and,
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e When applicable (i.e. violent crime, sexual assault, domestic violence, death,
etc.), submit a report to law enforcement and prosecuting attorney.

As stated in West Virginia Code 89-6-14, failure to make such a report can be
punishable by a fine of up to one hundred ($100.00) or imprisonment of up to ten (10)
days in the county jail or both.

Under West Virginia Code 8§89-6-9(d), the DHHR is required to provide notification to
mandated reporters whether the referral has been accepted for investigation or
screened out with no further action required, and at the conclusion of the investigation,
if the referral was accepted (refer to Appendix F Notification Letter).

2.4 Reporting Suspected Animal Cruelty

West Virginia Code 89-6-9a sets forth the details regarding mandatory reporting by
APS workers to the county humane officer. If the APS worker forms a reasonable
suspicion that an animal is the victim of cruel or inhumane treatment, he or she shall
report the suspicion and the basis therefore to the county humane officer within
twenty-four (24) hours of the response to the report. This report must be documented
in the Contact Screen in FACTS, with the date of the contact and the individual to
whom the report was made.

2.5 Follow-Up Reporting to the Medical Examiner

West Virginia Code §9-6-10 specifies certain requirements involving abuse or neglect
of an incapacitated adult or facility resident which resulted in death. Specifically, any
person or official who is required to report cases of known or suspected abuse or
neglect and who has reason to believe that an incapacitated adult or facility resident
has died as a result of abuse or neglect, must report that fact to the appropriate local
medical examiner or coroner. The medical examiner/coroner will then report their
findings to the local law enforcement agency, the local prosecuting attorney, the local
DHHR, and if the institution making the report is a hospital, nursing home or other
residential facility, to the administrator of the facility, the state and regional long-term
care ombudsman and the Office of Health Facility Licensure and Certification
(OHFLAC).

Generally, if there is a need to refer a case to the state medical examiner, this
determination and the subsequent referral is to be made by the local coroner/medical
examiner. The only instance when a referral might need to be made directly to the
state medical examiner would be:
¢ If there is no medical examiner or coroner responsible for the county where the
death occurred, or:
e The local medical examiner or coroner in the county where the death occurred
cannot be reached or is unavailable. In these instances, the referral would be
made to the state medical examiner’s Forensic Investigations Unit.

A referral to the state medical examiner is generally made by the reporter or local law
enforcement, rather than the DHHR.
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2.6 Immunity from Liability

West Virginia Code 89-6-12 specifies that any person who in good faith makes or
causes to be made any report permitted or required by West Virginia Code §9-6-9,
shall be immune from any civil or criminal liability which might otherwise arise solely
as a result of making such a report. In addition, no facility may discharge or
discriminate against a resident, family member, legal representative or employee
because he/she filed a complaint or participated in a proceeding resulting from a report
being made. Violation of the later provisions can result in suspension or revocation of
the facility’s license.

2.7 Cooperation Among Agencies

West Virginia Code 89-6-3 states whenever possible and appropriate, conducting
investigations of alleged abuse, neglect, or financial exploitation should be
coordinated between APS, various agencies of the DHHR, the state and regional long-
term care ombudsman, administers of nursing homes or other residential facilities,
county prosecutors and other applicable state and federally authorized entities, such
as patient advocates in state operated behavioral health facilities, and the identified
Protection and Advocacy Agency (Disability Rights of West Virginia). These and other
state and federal agencies are required to cooperate with each other for the purposes
of observing, reporting, investigating and acting on complaints of abuse, neglect, or
financial exploitation of any incapacitated adult or facility resident. In some instances,
the medical examiner’s office will contact local staff to see if a report of abuse or
neglect has been made on one of their clients. Supervisor and staff are to work with
the medical examiner's office and provide them with the necessary information.
However, reporter information is never divulged.

2.8 Penalties for Caregiver

West Virginia Code 861-2-29 provides for criminal penalties for any person, caregiver,
guardian or custodian who, directly or indirectly, abuses, neglects or financially
exploits an incapacitated adult or elderly person.

2.9 Eligibility Criteria

In order to be eligible to receive Adult Protective Services (APS) or Preventative Adult
Protective Services (PAPS), the individual must meet certain criteria. These are set
forth in the following sections.

2.9.1 Intake and Investigation Eligibility
APS: In order to be eligible to receive an APS intake and investigation, the individual
need only meet the following three (3) criteria:
e Be eighteen (18) years of age or older, or an emancipated minor;
e Incapacitated or a facility resident; and,
e Reported to be the victim of abuse, neglect (including self-neglect), financial
exploitation, or in an emergency situation.

PAPS: In order to be eligible to receive PAPS intake and investigation, the individual
need only meet the following three (3) criteria:
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e Being eighteen (18) years of age or older, or an emancipated minor;

e Incapacitated or a facility resident; and,

e Reported to be threat of harm from abuse, neglect (including self-neglect), or
financial exploitation.

If a referral is received that identifies the alleged perpetrator is under age eighteen
(18) and is not an emancipated minor, the caregiver must be listed as the alleged
perpetrator. If a minor, it may require a Child Protective Service referral.

Whenever criteria are met and the intake is assigned for investigation, an investigation
is to commence and be completed within a specified period of time (refer to Section
2.11 Referral Disposition for detailed information).

The investigation of a report of abuse, neglect, financial exploitation, or an emergency
situation involving an incapacitated adult or facility resident is not voluntary and must
be brought to conclusion in all cases that are assigned for investigation. In the event
a client has left the state, died, etc., an incomplete assessment can be completed in
consultation with the supervisor.

2.9.2 Ongoing (Case) Eligibility

It is important to remember that poor judgment does not necessarily indicate a mental
impairment or incapacity. The APS worker does not determine incapacity; however, if
the client’s decision-making capacity is in question, the APS worker may request that
an evaluation be completed to further assess the adult's decision-making capacity
(refer to the Substitute Decision Maker Policy for more information regarding a legal
decision maker and health care surrogate, and the processes for each).

APS: In order to be eligible to receive ongoing APS, the referral must come through
the APS intake process and the individual must meet all four (4) of the following criteria
simultaneously. The determination as to whether the criteria is met or not is made
based on the information gathered and the conclusions drawn during completion of
the APS Investigation and Risk Assessment. The four (4) criteria are:
e Be eighteen (18) years of age or older or an emancipated minor;
e Incapacitated or a facility resident;
e According to the legal definition of abuse, neglect, or financial exploitation the
client is determined to have been neglected, abused, or exploited; and,
e The client is, excluding the perpetrator, 1) alone or without an interested
person(s) who is able and willing to provide the needed support or services to
alleviate the underlying or presenting problem(s), or 2) is in a care facility.

Whenever all four (4) of the criteria listed above are present, an APS situation is to be
substantiated. Usually, whenever a report is substantiated a case will be opened.
There are a few exceptional situations when a case may not be opened even though
the report is substantiated; such as: 1) all four (4) criteria are met but incapacity is met
based on the adult's physical incapacity rather than mental incapacity. Meaning,
mentally the client is able to make sound decisions and understand the consequences
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of those decisions, and they choose to refuse intervention by the DHHR beyond the
investigation; and 2) the client is in a facility and the verified abuse, neglect, or financial
exploitation was limited to a perpetrator who is no longer employed with the facility.

PAPS: In order to be eligible to receive PAPS, the referral must come through the
APS intake process and the individual must meet three (3) of the following criteria
simultaneously. The determination as to whether the criteria is met or not is made
based on the information gathered and the conclusions drawn during completion of
the APS Investigation and Risk Assessment. The three (3) criteria are:
e Be eighteen (18) years of age, or an emancipated minor;
e Incapacitated or facility resident;
e The client is in probable danger of being neglected, abused, or financially
exploited through action or inaction, intentional or unintentional, of his/her own
volition, or the volition of another individual(s).

Whenever three (3) of the criteria listed ab